LITIGATING A CLAIM -

I.  THE FIRST STEP FROM THE EMPLOYER’S PERSPECTIVE


1.
Report of Accident
An employee has thirty (30) days to provide “notice” to his employer of an accident or injury.  O.C.G.A. § 34-9-80.  The notice requirement is designed to allow the employer an opportunity to conduct an investigation of the alleged incident.  Schwartz v. Greenbaum, 235 Ga. 476 (1976); Dugger v. North Brothers Co., 172 Ga. App. 622 (1984). 

It is nearly impossible to successfully defeat a claim for workers’ compensation benefits by arguing the employee failed to give the necessary notice.  An employee’s notice does not need to be made in any particular format and may be either verbal or in writing.  When reporting an injury, the employee does not need to indicate the accident or injury occurred on the job.  Gossage v. City of Dalton Fire Dept., 257 Ga. 430, 360 S.E.2d 249 (1987).  Instead, in order to satisfy the “reporting requirement”, an employee only needs to provide information to the employer which indicates there is at least a possibility that the injury complained of may be job-related.  Carroll v. Dan River Mills, Inc., 169 Ga. App. 558, 313 S.E.2d 741 (1984).  


Upon notice of an alleged accident or injury, the employer should promptly complete the most recent edition of Board Form WC-1.  The form WC-1 requires that the employer complete section “A” prior to sending it to the insurer.  Failure to promptly complete the Form WC-1 may result in a penalty. 



2.
Initial Investigation of Accident
A detailed initial investigation by the employer or insurance adjuster has a dramatic impact on the course and outcome of future litigation.  After receiving notice of an alleged accident or injury, all witnesses to the alleged accident should be interviewed.  Since memories fade and witnesses may “disappear” prior to the eventual hearing, the employer should obtain a “written” statement from each witness.  Each written statement should be dated and include the home telephone number and address of the witness.  This will assist the defense counsel in tracking down a witness who is no longer working for the employer at the time of the hearing. 

In addition to obtaining written statements from all witnesses, the employer should also conduct an informal investigation with the employee’s immediate supervisors and co-workers to get an overall “feel” for the employee’s character.  It is not uncommon to learn that an employee had recently been discussing an earlier car accident or his/her recent weekend of landscaping.  There are certain “red flag indicators” which should receive special attention in any investigation.  For example: 

*
Monday morning report of a Friday afternoon accident;

*
Lay-off, plant closing injuries;

*
“You are fired” ... “I hurt myself”; 

*
Unwitnessed and unreported accidents;

*
Short-term employees;

*
Employer (co-employee) knowledge of claimant’s participation in sports or other activities inconsistent with disability;

*
The professional claimant.

The employer should keep these and other such questions in mind whenever an injury is reported.  At a minimum, the employer should document information about the injured employee and the accident.  Of course, in addition to interviewing the witnesses, the employer will also want to obtain a written statement from the employee which covers, at least, the following topics:

*
The employee’s name, address and telephone number;

*
The employee’s date of birth and Social Security number; 

*
The name of the employee’s supervisor at the time of the accident;


*
The details regarding the accident including:



-
when and where the accident occurred;



-
exactly what happened in the accident;

-
the names of any witnesses or other persons who have knowledge about the accident;

-
exactly what part of the employee’s body was hurt in the accident;

-
to whom the employee gave notice of the accident.

After the employer has taken the basic information from the employee, the employer should attempt to verify the employee’s story by interviewing the witnesses as discussed above.  The employer should also find those documents and other things which will substantiate or raise question about the employee’s claim.  These documents may include time cards and work schedules; logs or other records of events; photographs and other potential exhibits which will help show the employee story is not likely to be true.

Of course, the employer should immediately contact its insurer upon notice of an employee’s accident or injury.  The employer should also provide the results of its initial investigation and specifically note any inconsistencies between the employee’s story and that of his supervisor or co-workers.  After the workers’ compensation insurer has been notified of the alleged accident, it is most helpful if the employer designates a particular “contact person” to be the liaison between the employer and the claims office. 

Even if it appears the alleged accident will be compensable under the Workers’ Compensation Act, the employer should still conduct a thorough investigation and provide the results of that investigation to the insurer for a detailed analysis of possible defenses to the alleged claim.  Even when an employee sustains a work-related injury that would ordinarily be compensable, there are specific defenses available to an employer that may bar a claim, including failure to use required safety equipment, falsification of an employment application, horseplay, and willful misconduct/intoxication.  



a.
Safety Violations


O.C.G.A. § 34-9-17 provides that an employee’s failure to use required safety equipment may bar recovery of workers’ compensation benefits if the employee’s injuries are a direct result of that failure.  Prior to July 1, 1996, the employer could also defend a claim by showing the employee willfully disregarded any rule or regulation which was adopted by the employer and approved by the State Board.

As with the “notice requirement”, it is extremely rare for an employer/insurer to successful defend a claim based on the employee’s failure to use a safety appliance.

A safety appliance is defined as any instrumentality provided by the employer for use of the employee in the operation of a machine, use of which will reduce danger or hazard to the employee from the machine’s operation. Herman v. Aetna Cas. Insurety, Co., 71 Ga. App. 464, 31 S.E.2d 100 (1994).  The key to this defense is that the employer must show the employee’s failure to use the safety device was “willful”.  Mere voluntary or negligent failure to use a proper safety appliance is not enough to make the act willful.  Willfulness contemplates the idea of premeditation, obstinacy, and intentional wrongdoing.  Pullman Co. v. Carter, 61 Ga. App. 543, 6 S.E.2d 351 (1939).


b.
Special Defenses
Falsification of employment application  


In Georgia Electric Co. v. Rycroft, the Supreme Court of Georgia denied a claimant benefits based on the claimant’s misrepresentation of his physical condition on his employment application.  259 Ga. 155, 378 S.E.2d 111(1989).  In order to use the Rycroft defense the employer must show:

1) The employee knowingly and willfully made a false representation as to his physical condition; 

2) The employer relied upon the false representation and the reliance was a substantial factor in hiring; and 

3) There must have been a causal connection between the false representation and the injury.  

The third prong of Rycroft can be satisfied by a showing that the resulting injury was considerably more severe than would have been the case had the pre-existing condition not been present.  Gordon County Farms v. Cope, 212 Ga. App. 812 (1994).  In Caldwell v. Aarlin/Holcombe Armature Co., the Supreme Court of Georgia found that questions posed by an employer which established a Rycroft defense did not violate the Americans with Disabilities Act.  267 Ga. 1613 (1997).



Horseplay/Willful Misconduct


An Injury that occurs while an employee is in the course of “horseplay” or practical joking during working hours will not be compensable.  Universal Underwriters Ins. Co. v. Georgia Auto. Dealers’ Ass’n Group Self-Insurer’s Fund, 182 Ga. App. 595 (1987); Street v. Douglas County Road Dep’t, 160 Ga. App. 559 (1981).


Several appellate decisions have clarified the impact of “horseplay” in defending a workers’ compensation claim.  An employee cannot recover for any injury he suffers as a result of fight or attack in which he/she is the aggressor.  Liberty Mut. Ins. Co. v. Reed, 56 Ga. App. 50, 192 S.E.2d 325 (1937); State v. Purmort, 143 Ga. App. 269, 238 S.E.2d 268 (1977).  However, injuries resulting from a fight may be compensable if the fight arises out of circumstances surrounding the employment and the injured employee was not the aggressor.  State v. Purmort, et seq. 


Other circumstances of “horseplay” which do not involve fighting may be compensable if an employee can show the resulting accident occurred: (1) in the course; and (2) the scope of employment.  Although an injury resulting from horseplay may have occurred “in the course” of employment, the employer/insurer will obviously argue that it did not arise “in the course of” employment.  Specifically, the employer/insurer will argue the “horseplay” which caused the employee’s injury was not casually connected to his job duties.  



Intoxication

O.C.G.A § 34-9-17(b) outlines an employer/insurer’s ability to defend a claim based on the employee’s “intoxication”.  An injury or death due to intoxication by alcohol or being under the influence of marijuana or a controlled substance is not compensable under the Act.  There shall be a rebuttable presumption the accident/injury was caused by the consumption of alcohol, if a chemical analysis of the employee’s blood, urine, breath, or other bodily substance shows the amount of alcohol in the employee’s blood within three hours of the time of the alleged accident is .08 grams or greater.  A rebuttable presumption that the accident/injury was caused by consumption of marijuana or other controlled substance shall arise if any amount of marijuana or controlled substance is in the employee’s blood within eight hours of the time of the alleged accident as shown by chemical analysis of the employee’s blood, urine, breath, or other bodily substance.
In an attempt to avoid the rebuttable presumption, an employee often tries to keep the results of the drug test out of evidence by attacking the chain of custody.  To prove the chain of custody, the employer/insurer must “show within reasonable certainty” there has been no tampering or substitution of the specimen.  O.C.G.A. § 34-9-102(e)(4) states “a written laboratory test result report shall be admissible in evidence if accompanied by an affidavit from the laboratory confirming authenticity. 

Pursuant to O.C.G.A. § 34-9-17(c), the rebuttable presumption will also arise if the claimant unjustifiably refuses to submit to a proper drug or alcohol test.  


Once that presumption arises, the burden of proof shifts to the employee to show by “clear, positive and uncontradicted” evidence the presence of drugs was not the cause of the injury.  To prove this, employees often rely on their own testimony, and that of co-workers, to show he/she was not “impaired” or that the accident did not occur because of his/her impairment.  


Since such testimony is often sufficient to rebut the presumption, the employer/insurer should perform a detailed investigation immediately after the accident, which includes interviewing supervisors, co-workers, and family members.  Despite the rebuttable presumption, compensability of “intoxication claims” is often determined by evidence showing the employee’s demeanor, judgment or coordination was diminished immediately before the accident.  


The compensability of an alleged work-related accident involving intoxication is only partially controlled by Georgia Drug-Free Work Place Act.  An employer’s compliance with all the provisions of the Drug-Free Work Place Act results in an insurance premium discount.  However, an employer is not required to comply with all the provisions of the Drug-Free Work Place Act in order to avail themselves of the rebuttable presumptions outlined in O.C.G.A. § 34-9-17.  In 1998, the Supreme Court of Georgia specifically stated an employer is entitled to the rebuttable presumption even though the employer did not comply with the “notice provisions” of the Drug Free Work Act.  However, an employer may only rely on the rebuttable presumptions outlined by O.C.G.A. § 34-9-17 if the actual method of the drug testing complied with the provisions set forth in the Drug Free Work Place Act.



3.
Preserving evidence




a.
Maintaining documentation

The employer should maintain in addition to the employment file all documentation provided by the injured employee about his condition including but not limited to medical notes, restrictions and disability slips.  If the employee does not provide the employer with written requests for days off or written reasons for absences from work which are unrelated to his work injury, the employer should create a list reflecting this information an provide a copy to the employee.  Additionally, writing on the employee’s check that he did not receive certain wages due to an absence from work which is unrelated to his work injury is advised.  The employer should also maintain witness statements and current addresses of witnesses whose presence may be needed at a future hearing.




b.
Chain of custody


When an item is sought to be introduced into evidence, it is sometimes necessary for the party seeking to introduce such evidence to show a “chain of custody.”  A chain of custody establishes who has maintained possession of the evidence.  Generally, one must show a chain of custody to preserve the identity of the evidence when the evidence tendered is not unique or is susceptible to alteration by tampering or contamination.  Morrow v. State, 229 Ga. App. 242 (1997).  However, the chain of custody rule does not require that every person who handles the item be called as a witness.  Rucker v. State, 250 Ga. 371 (1982).  


Establishing a chain of custody may become necessary for certain evidence such as an employer-provided surveillance tape.  For example, if the employer maintains a video surveillance camera and obtains a videotape of the employee performing work activities which the employee contends he cannot perform, the employer would want these videotapes to be admissible at a future workers’ compensation hearing.  In order for these videotapes to be admissible, the employer must know who has had possession of the tape from the time it is removed from the recorder until the time of the hearing.



4.
Use of private investigators


Surveillance can be a powerful tool in workers’ compensation cases.  Surveillance of an injured employee is capable of terminating a fraudulent claim or shifting the focus of a case depending upon the strength or weakness of the activity captured.  Surveillance of an injured employee should only be undertaken when there is reasonable cause to suspect that a particular activity may occur within a certain time frame which would refute the injured employee’s claims of disability and/or inability to work.  For example, surveillance may effectively show the injured employee working for another employer when he has stated that he is not working and is unable to work due to his physical condition.  Even if surveillance does not show the injured employee working for another employer, it may still be beneficial to cast doubt on the ferocity of the employee’s testimony about his alleged disability.  


Often, the employee will continue complaining of significant pain to his physician, despite the normal results of all diagnostic testing.  In these situations, physicians often give the employee “the benefit of the doubt” and maintain him/her on at least some form of work restriction.  If the employer cannot provide suitable light duty work, these work restrictions may often have the same impact as an employee being held completely out of work.  In those situations, it is often beneficial to provide the treating physician with a videotape of the employee performing strenuous physical activities outside of his alleged restrictions.  At that point the physician may feel “betrayed” and will no longer give the employee the benefit of the doubt, and release him to regular duty work.  


Although surveillance is a highly effective tool, it is also very expensive.  Private investigators should be given specific instructions and limitations concerning the scope of their surveillance.



5.
Responding to the claim/special defenses




a.
Posted panel of physicians.


Following a notice of an injury or accident, the employer should direct the employee to the posted panel of physicians.  O.C.G.A. § 34-9-201 requires the employer to select one of three methods for providing medical care to injured employees.  First, the employer may post a list of at least six physicians, professional corporations, or businesses licensed to practice the healing arts who are authorized to treat employees of that employer for work-related injuries.  Hospitals should never be included on a posted panel of physicians because any physician who is entitled to treat patients there then becomes authorized.  The statute requires one physician who specializes in orthopedic surgery, and no more than two (2) industrial clinics.  Second, the employer may post a list of physicians in conformity with guidelines and criteria as maintained by the Board, known as the conformed panel of physicians.  Third, the employer may contract with a managed care organization (MCO) which has been certified by the Board (certification procedures and requirements are set forth in O.C.G.A. § 34-9-208).


The statute also requires that the employer advise the employee of the meaning of the panel and his rights thereunder either at the time of hire, sometime prior to the injury, or immediately upon being given notice of the injury.  According to O.C.G.A. § 34-9-201(d), if an emergency or similarly justified reason renders the employee unable to select a physician from a panel or the employer’s managed care organization, the selection requirements shall not apply while the inability exists.




b.
Drug screening


Upon notice of an injury or accident, a drug screen to determine if the employee is under the influence of alcohol or other substances may be advisable.  As discussed previously, failure to submit to an alcohol test or evidence of alcohol or other substances in the employee’s system may provide a viable defense to a workers’ compensation claim. 

II.  ETHICAL CONSIDERATIONS FROM THE EMPLOYER’S PERSPECTIVE
Conflicts and dilemmas from a defense attorney’s perspective arise out of different circumstances from those of a claimant’s attorney.  Generally, conflicts arise for a defense attorney on the issue of representing an employer and insurer whose interests or desires may conflict; ethical dilemmas posed by the demands of the client that conflict with your professional obligation to the Court or opposing counsel; or conflicts of representing employers or insurers whose interests conflict with other clients.

A. Attorney’s Fees
In the Georgia workers’ compensation system, attorney’s fees are assessed as a penalty against an employer/insurer for either 1) failure to comply with various filing deadlines; or 2) defending a claim in whole, or in part, on “unreasonable” grounds.  To the extent that defense counsel can control the timing of Board filings and the payment of benefits, they must be extremely organized and ensure that all deadlines are met.  When defense counsel does not have direct control over the payment of benefits and/or the filing of documents, counsel must clearly and repeatedly inform his/her client of the relevant deadlines. Given the fact that different Administrative Law Judges (ALJs) may have different opinions about the “reasonableness” of a particular defense, it is not necessarily “unethical” to put forth a defense theory which is ultimately found “unreasonable.”  However, defense counsel should inform the employer/insurer about the possibility of being hit with assessed attorney’s fees if a particular defense theory is maintained.  

B. Do You Have a Conflict
In the vast majority of cases, the interests of the insurers and employers do not conflict.  However, there are some occasions when conflicts will arise.  For instance, an employer may indicate the claimant suffered an injury on-the-job and deserves to be compensated.  An investigation by the insurer, however, refutes this finding and the insurance adjuster decides to controvert the claim.  Under most workers' compensation insurance policies, the insurer has the right to make a determination as to the compensability, payment and handling of the claim.  However, an attorney cannot represent an employer if he disregards the employer’s directions in the case.  These circumstances often arise when the claimant is a relative of the owner of a small business.
When a defense counsel encounters this or similar situations, the employer and the insurer should be given specific written notice of the conflict.  Defense counsel should notify the employer that the insurer has retained him/her and has the authority to control the case.  The employer should be alerted that it may appeal the decision of the insurer through the process it offers or it may hire independent counsel.  In any event, consent of the employer to continue handling the claim must be obtained in writing.  If defense counsel has been privy to any confidential information from the employer, he/she may be required to offer to withdraw from the case.  However, those circumstances are very rare.


The other circumstance where a conflict between the employer and insurer often occurs is in settlement.  The employer may object to the settlement in principle or in the particular amount of the settlement.  Of course, O.C.G.A. § 34-9-15 requires prior notice of the settlement be given to the employer.  Board Rule 15 requires defense counsel to send a copy of the settlement documents to the employer prior to the claimant’s execution.  Once again, in most cases, the insurer controls the case.  If defense counsel cannot obtain the employer’s consent to the settlement, the documents may not be executed on behalf of the employer.  At that point, defense counsel should inform the State Board of Workers' Compensation of the employer’s objection to the settlement agreement.  

Occasionally, conflicts arise regarding the handling or strategy of the case.  I have never had a workers' compensation employer or insurer ask me to do anything illegal or in violation of any of the rules of professional conduct.  However, clients have suggested strategies with which I strong disagreed.  For instance, I was involved in a case that arose out of a dispute between two insurers for the same employer.  The question was whether the claimant had suffered a new accident or a change in condition on his second date of disability that necessitated surgery.  Claimant’s counsel moved for an interlocutory order commencing indemnity benefits.  As instructed, I filed an objection to the motion and the Judge, I think mistakenly, refused to grant the interlocutory order.  Counsel for both parties continued to have discussions regarding this issue because the claimant was forced to go without any income for a substantial period of time.  It was clear to me that the injury was work-related, and I felt strongly that my case was the weaker of the two.  I could not persuade my client to institute disability benefits pursuant to an interlocutory order while we awaited the hearing.  This was an uncomfortable position because the claimant was in dire need of financial assistance, had clearly been injured on-the-job, and would certainly receive indemnity benefits eventually.  However, it was certainly within my client’s legal right to oppose entry of the order and withhold its consent.  

A slightly different issue arises when the client wants to do something in violation of the rules of the State Board of Workers' Compensation.  For example, if a client asks about the legality of unilaterally suspending disability benefits based upon an Independent Medical Evaluation (IME) that releases the claimant to return to full-duty work, I inform him or her that in Georgia you may not suspend benefits unilaterally based on an IME.  Some clients take that action even after receiving contrary legal advice.  In those circumstances, the defense lawyer has not been asked to do anything improper, merely to witness an act that is not technically correct.  It is not a criminal act, but improper nonetheless.  

Another common problem for defense attorneys arises when the client calls and says they have received a hearing notice in the claim and ask you to file a notice of representation, but do nothing else.  The client says that they intend to resolve the claim or settle the claim shortly and, therefore, no action by defense counsel is required.  Accordingly, defense counsel files a notice of representation, perhaps even gets the hearing postponed, and, as instructed, does nothing else.  Later, defense counsel receives a second hearing notice and discovers that his/her client has been unable to resolve the claim.  Under those circumstances, defense counsel should insist his/her client immediately take action or allow you to prepare a defense to the matter.  Do not wait until shortly before the hearing.  Since defense counsel had already entered a notice of appearance on behalf of the employer/insurer, he/she is duty bound to provide an effective defense. 

A different conflict arises for defense lawyers who may be asked to represent a party in a workers' compensation claim in direct conflict with another of the defense counsel’s clients.  This often arises in cases where two insurers are involved.  Both insurers may be counsel’s clients in other matters.  Clearly, the Rules of Professional Conduct require defense counsel to provide written notice of the potential conflict to both clients and obtain permission/waiver from them to continue handling the claim.  I have never had permission denied.

C. Proper Contact with Other Parties and Witnesses
Clearly, the Rules of Professional Conduct prohibit an attorney from communicating with a person the lawyer knows to be represented by other counsel in that matter.  However, from a practical standpoint, in workers' compensation claims, this situation only arises if defense counsel is attempting to contact the claimant.  In this regard, the first question defense counsel must ask is if the claimant is formally represented.  If the answer is in the affirmative, defense counsel must cease all communication at that point.  However, defense counsel is entitled to depose the claimant (in the presence of his/her attorney) to get whatever information is needed.

Finally, there is some significant dispute concerning the appropriateness of defense counsel speaking with the claimant’s treating physician outside the presence of either the claimant or his attorney.  O.C.G.A. § 34-9-207 specifically indicates that there is no patient-client confidentiality with regard to treatment and testing for the work-related injury.  Although arguably, ex parte communication with a treating physician does not violate any ethical rules, it may not always be appropriate/useful.  Often, physicians (or their staff) may provide some information over the phone, which as a claim develops, is not entirely accurate.  This would be particularly troublesome if the employer/insurer take action based on the alleged “facts” given by the doctor.  The reverse is also true.  If defense counsel provides “facts” to the doctor in an attempt to sway his opinion about the claimant’s ability to return to work, and those facts are subsequently proven false, the treating physician will often feel “betrayed” and be much less likely to issue opinions helpful to the employer/insurer.
III.  NOW THAT THE CLAIM HAS BEEN FILED,

WHAT DO I DO FROM THE EMPLOYER’S PERSPECTIVE



1.
Securing medical documentation 


The first and perhaps the most important step in handling an actively litigated claim is to obtain the relevant medical records.  There are several methods by which an employer/insurer can obtain the relevant medical records.  The first method is to simply ask the employee or the employee’s attorney. Board Rule 200(d)(3) requires the employee, upon the request of the employer/insurer, to furnish copies of all medical records and reports which are in his/her possession concerning the treatment for the accident which is the subject of the claim.  The employee shall furnish the copies within thirty (30) days of the date of the request.  The employer/insurer is responsible for paying the reasonable cost of the copies as provided by the Board approved Fee Schedule.  Under Board Rule 200(d)(3) the employee is only required to provide medical records in his/her possession related to the claim.

The second method is to request medical records from specific providers using a “release” executed by the employee.  O.C.G.A. § 34.9.207(b) requires an employee who has submitted a claim for workers’ compensation benefits (or is receiving weekly income benefits/medical benefits) to provide the employer with a signed release for medical records and information related to the claim or history or treatment of the injury arising from the incident, including information related to the treatment for any mental condition or drug or alcohol abuse.  The statute requires that each release shall designate the specific provider and shall state that it will expire on the date of the hearing.  From a practical standpoint, the vast majority of medical records are obtained through the use of the signed release.  Moreover, although the statute requires the release to specifically designate each medical provider, most employees simply sign a “blank” release which the employer/insurer sends to the relevant providers.


If the employee refuses to provide a signed release for medical information, O.C.G.A. § 34-9-207(b) allows for any weekly income benefits being received by the employer to be suspended; and no hearing shall be scheduled at the request of the employee until such signed released is provided.


If the hearing has been requested, the employer/insurer may gather documents through a formal discovery procedure known as a Request for Production to a Documents to a Non-Party. See O.C.G.A. § 9-11-34.  Even though O.C.G.A. § 34-9-207(a) specifically states that an employee who has submitted a claim for workers’ compensation benefits (or is receiving benefits) has waived any privilege or confidentiality concerning any communications with his/her physician concerning the history or treatment of the injury in question, many medical providers will still refuse to produce the medical records without a signed release.  This can often result in an unnecessary delay in obtaining the medical records.  


The employer/insurer should not only obtain the medical records relating to the specific injury in question, but depending on the circumstances, the employer/insurer may also want to gather pre-injury medical records as well.  The claimant’s prior medical records will often prove useful in supporting a claim for reimbursement from the Subsequent Injury Trust Fund (SITF), supporting a Rycroft defense, and may shed light on prior accidents/litigation in which the claimant may have been involved.  All medical records obtained should be scrutinized carefully.  They often provide information which is inconsistent with the employee’s statement or testimony concerning the time, nature, or cause of his/her injury.  




2.
Securing lay witness evidence

As discussed earlier, once an employee reports an alleged on the job injury, the employer should perform a detailed investigation which includes obtaining written statements from all relevant witnesses and co-workers.  If the employer performed a sufficient investigation, defense counsel does not usually need to take any additional action to secure lay witness evidence.  However, defense counsel should maintain open communication with the employer regarding the status of potential witnesses.  If it appears an employer witness may change his/her story or change residences, defense counsel may wish to consider getting the witness’ testimony under oath through a deposition.  However, depositions of employer witnesses should only be taken by defense counsel in those unusual circumstances.  Deposing employer witnesses provides the employee’s attorney with a preview of the witnesses testimony and greatly assists in preparing an effective cross-examination at a hearing. 



3.
Independent medical examinations


An employer has the right to arrange for an Independent Medical Examination (IME) of an injured worker at its own expense at any time.  O.C.G.A. § 34-9-202(a) states that “[a]fter an injury and as long as he claims compensation, the employee, if so requested by his employer shall submit himself to examination at reasonable times and places by duly qualified physician or surgeon designated by the employer or the Board.”  Board Rule 202 provides that the employer shall give ten (10) days written notice of the time and place of such examination and that advance payment of travel expenses is required and shall accompany such notice. 


The physician performing the IME should be selected carefully based on the circumstances of the specific claim.  In general, if the opinion of the authorized treating physician is questioned, then the independent medical examiner ought to be a doctor who practices in the same area and who has an equal or greater reputation in the community.  The physician should be one in whom the Administrative Law Judge can have confidence.  An opinion from a physician who has a “bad reputation” with the State Board is a waste of time and money.  


For an IME to be effective, the physician should be provided with a summary of the facts of the claim, copies of the medical records which have been produced to date, and a list of issues or questions to be addressed.  The physician should be asked to carefully examine the employee, to perform those diagnostic tests which are necessary, to review the supply of material, and then to provide his/her opinion regarding the specific issues identified.


IMEs are often overused by employers/insurers.  Before scheduling an independent medical examination, the employer/insurer should have a specific, reasonable goal in mind.  IMEs are useful in obtaining a “more realistic” opinion on the cost/course of future treatment, an employee’s work restrictions, and an appropriate PPD rating.  An employer/insurer should avoid using an IME to deny specific treatment which have been recommended by the authorized treating physician. Even if the IME doctor disagrees with the authorized treating physician’s recommendations, an Administrative Law Judge will usually give more weight to the recommendation made by the authorized treating physician.  The employer/insurer should also avoid using IMEs to determine the relationship between the claimant’s pre-existing condition and his/her post-accident condition. Since the IME physician had not examined the claimant prior to the accident, it is extremely difficult for the doctor to give any credible testimony concerning the relationship between the pre-existing condition and the on the job injury.



4.
Vocational evidence




a.  Job Search


Where a claimant has been injured on the job, has had some lost time as a result of the injury, subsequently returns to work and is later terminated for reasons unrelated to his injury he is not entitled to a resumption of temporary total disability benefits unless he can prove that he has suffered a change in condition for the worse.  The employee must demonstrate that, as a result of his work-related injury, he is unable to secure employment with another employer.  The claimant’s burden of proof requires he shows he labored under a continuing disability and that he made diligent but unsuccessful search for suitable employment after his termination.  See Maloney v. Gordon County Farms, 265 Ga. 825 (1995).  The issue of proof of a diligent job search has been a difficult one for the Courts.  O.C.G.A. § 34-9-102(e)(3) allows the employee to tender into evidence a “report on a form prescribed by the board or in a narrative form which substantially complies with the form prescribed by the board and which is signed and dated by a prospective employer” used in lieu of the oral testimony of such prospective employer for the purpose of documenting that the employee has applied for a position suitable to the employee’s limitations or restrictions resulting from the work related injury and was not hired.  The employer/insurer has the right to object to the admissibility of portions of the report.  The employer/insurer can rebut the evidence contained within the document or comparable narrative by cross-examination of the individual signing the report and by testimony of a vocational expert that suitable employment is available for the employee.  




b. Advantages and Disadvantages of  Vocational Rehabilitation
Effective July 1, 1992, vocational rehabilitation services are  required only in "catastrophic" injury cases.  The parties can agree to use vocational rehabilitation services in any case; however, it is only mandatory where the injury meets the definition of "catastrophic" found in O.C.G.A. § 34-9-200.1(g).


The advantages and disadvantages of vocational rehabilitation apply to both catastrophic and non-catastrophic cases.  A rehabilitation supplier who has a sufficient medical background can be a tremendous help in resolving complicated medical issues, coordinating treatment among numerous providers and facilitating the delivery of services to an injured employee.  Similarly, a skilled vocational supplier can work with the treating physician on the employee's restrictions, will know the job market and can assist the employee in his efforts to secure job leads, help the employee with his interview skills and facilitate a decision by an employer to hire an applicant who may have a disability.

A qualified rehabilitation supplier can assist in controlling the cost of medical services by eliminating duplication and unnecessary procedures.  A qualified vocational supplier will know whether it is necessary to perform expensive vocational testing, functional capacities evaluations, detailed job analyses and other procedures.

In non-catastrophic cases, that is, cases where the appointment of a rehabilitation supplier is not mandatory, a rehabilitation consultant may be used as an expert witness.  This is useful when you are dealing with a case where the claimant has minor physical restrictions on his ability to return to work and is receiving temporary total disability benefits.  The use of a vocational rehabilitation expert can often raise a "change in condition" issue by showing that suitable employment is available to the claimant within the prescribed work restrictions.  After a functional capacities evaluation (FCE) has been performed detailing claimant's physical abilities, the rehabilitation supplier can conduct a labor market survey, make telephone inquiries and follow newspaper advertisements in a particular region to demonstrate the availability of suitable employment.  At the hearing to determine the claimant's change in condition for the better, the rehabilitation expert's testimony as to these various efforts will demonstrate to the court that the reason for the employee's wage loss is not due to any remaining disability since jobs are available suitable to the employee's physical capacity.

The disadvantages of vocational rehabilitation occur when there is a lack of proper communication, when questions exist concerning the objectivity of the designated rehabilitation supplier, or when the assigned supplier lacks experience or suggests unnecessary tests and procedures.  It is, therefore, essential that the rehabilitation supplier provide detailed periodic reports documenting the supplier's plan, efforts and results.  In this regard, the goals of vocational rehabilitation should be clearly stated before any effort is undertaken.  The parties should monitor the efforts of the rehabilitation supplier by carefully reviewing and evaluating these periodic reports to ensure the over-all effectiveness and feasibility of continued rehabilitation efforts.

Problems also arise when there are questions surrounding the designated rehabilitation supplier's objectivity.  This becomes a problem when communicating with medical providers or when undertaking certain vocational rehabilitation efforts.  In order to resolve this problem, the parties should discuss a consensual change of rehabilitation supplier, or in the alternative, the party questioning the rehabilitation supplier's objectivity can file a motion requesting a change in supplier.  

Finally, it is important that the rehabilitation supplier assigned to a case have the proper experience and knowledge in handling the type of injury involved and/or a familiarity with the employee's geographical location.  This experience will facilitate the completion of an effective labor market survey and it will be useful in coordinating medical treatment.  An experienced supplier will be familiar with the necessary and reasonable tests and customary treatment for the diagnosed condition and will also be familiar with the regional physicians in designated specialties.

5.
Preparation for direct and cross-examination of employer witnesses


All witnesses should be prepared for testimony prior to the date of trial so that they provide not only honest but effective testimony.  The first step in preparing your witnesses for a hearing is to provide them with a general understanding of what will take place.  For the most part, lay witnesses have never seen the inside of a courtroom and anticipate a scene from Matlock or Perry Mason.  After reviewing the general procedure involved (where to sit, how long it will take, where to park, etc.), defense counsel should give the witnesses general guidance on courtroom demeanor.  Specifically, witnesses should be reminded to dress appropriately, speak clearly, and not to argue with the employee’s attorney or the judge.  


After the “general” preparation is completed, each employer witness should be prepared for his/her direct examination.  The employer/insurer’s attorney examining his or her witness will only be allowed to ask non-leading questions.  Thus, prior to calling a witness, the attorney for the employer/insurer should thoroughly review with the witness the purpose of his or her testimony and instruct the witness to always answer truthfully.  The witness should generally understand the questions which will be asked and the attorney should have a clear understanding of what the witnesses answers will consist of.  A witness should never volunteer additional extraneous information under either direct or cross-examination unless it is absolutely necessary to answer the question truthfully.  In the event that the witness called for either direct or cross-examination has previously provided a deposition, or provided a statement to either party, that statement should be reviewed thoroughly with the witness prior to testimony.  It is very helpful to conduct a “mock” examination.  In that case defense counsel should not ask the exact same questions at the hearing in order to avoid the appearance of a “rehearsed” testimony.


After preparing the witness for his/her direct examination, the defense counsel needs to prepare the witness for cross examination by the employee’s attorney.  Cross-examination consists of leading questions and usually takes place after the direct examination.  In preparing a witness for cross-examination by opposing counsel the witness should be given the same instruction to answer truthfully but should also be reminded not to provide narrative responses to opposing counsel’s leading questions.  The witness should be instructed to answer fully but succinctly.  The witness should be instructed to listen closely to the question and allow an opportunity for the employer/insurer’s attorney to object if the question is improper.  The witness should be reminded, in preparation for trial, that if she or he is a representative of the employer/insurer, communications between her and her attorney are privileged and thus should not be the subject of cross-examination.


While opposing counsel has a statutory right to cross-examine the witness, counsel is not entitled to badger or intimidate the witness.  Further, if a witness is under subpoena by opposing party to attend the hearing, the witness should review the subpoena prior to her testimony to ensure that she has complied with the provisions of that subpoena.  Witnesses are entitled to a witness fee which should be pre-paid and are entitled to reimbursement for the mileage to and from the courthouse as well.  A witness should be instructed never to guess, estimate or opine in response to a question merely in an effort to provide some sort of answer.  It is perfectly acceptable to be unsure of the answer to a question.  Likewise it is perfectly acceptable to ask the examining attorney to repeat his or her question.
IV.  THE PRE-HEARING CONFERENCE FROM THE EMPLOYER’S PERSPECTIVE

Once it has been determined that voluntary settlement/resolution of a claim cannot be reached between the parties, then the employer/insurer needs to focus their energy on preparing the particular claim for a hearing. Formal pre-hearing conferences are not conducted in Georgia workers’ compensation claims.  However, approximately 10 days before the hearing counsel for the employer/insurer should perform a detailed review of the file and confer with opposing counsel to clarify the issues and to try and resolve anticipated evidentiary disputes.

A.
WITNESS LISTS, STIPULATIONS, AND DOCUMENTARY EVIDENCE

During the course of the claim, in all likelihood discovery requests have been served and received by the employer.  In preparing for a hearing, it is necessary that all discovery documents be reviewed to make sure that all discovery received has been responded to and supplemented, if necessary.  The employer needs to make sure that all interrogatories received and responded to have been verified by the appropriate person.  Additionally, the file needs to be checked to make sure that all discovery served by the employer on the opposing party has been responded to and supplemented, if necessary.  The file should also be reviewed to make sure that for all depositions taken, a deposition transcript has been received.  If a deposition transcript has not been received, the court reporter who took the deposition should be called and a copy secured.

It is also necessary to review the file to make sure that all third-party requests for production of documents and subpoenas which have been served have been responded to.  If a particular request and/or subpoena has not been responded to, the third party who has not responded should be contacted in order to obtain a response.  For those records received from third-party discovery, the records should be checked for completeness and pertinent information.  If it appears that the records received are not complete, the responding party should be notified of the need for additional records/information.  The file should also be checked to make sure that all IME reports (whether requested by the employer or the employee) have been received and are complete.

The file should also be reviewed for receipt and completeness of records requested from the employer.  The records requested from the employer should include, but are not limited to, the following:

(1)
A complete copy of the employee's personnel file, including the application for employment, attendance records, records of any disciplinary problems, any records of any medical problems prior to the date of accident and any other personnel information that the employer may have;

(2)
Average weekly wage information.  A statement showing the employee's gross earnings for each of the full 13 weeks prior to the date of accident.  If the employee did not work a full 13 weeks prior to the accident date, then wages of a “similarly situated employee” for the same period of time;

(3)
A statement of all earnings of the employee since the date of accident, if any;

(4)
Any application for unemployment benefits or any decision regarding the award or denial of said benefits;

(5)
A copy of the employee's panel of physicians as it was posted on the date of accident; and

(6)
Any and all Workers' Compensation Board forms which the employer may have in their possession.

The file should also be reviewed for receipt of any and all records/file material requested from the State Board of Workers' Compensation.

Finally, if any criminal records have been requested on the employee, you must make sure the records received are certified copies, as uncertified copies of convictions will not be accepted into evidence by the administrative law judge.

The file should also be reviewed regarding any and all witnesses who will testify at the trial of the claim.  With respect to employer witnesses, the employer should be contacted in order to confirm the date of the hearing and also to confirm that any witnesses from the employer will be present to testify at the appropriate time and place.  Employer witnesses may include, but are not limited to, the following:

(1)
Representatives of the employer;

(2)
Co-workers with knowledge of the employee's accident and/or injuries;

(3)
Supervisors and/or managers to whom the employee may have reported the accident to; and

(4)
Any other individual of the employer whom the employee has identified either as a witness or as someone with knowledge regarding the claim.

It is also necessary to be prepared to subpoena any witness of the employer to ensure attendance at the hearing, if necessary.

With respect to other witnesses who may testify at the hearing, the file should be reviewed regarding any subpoenas served on all witnesses identified by the employee or who otherwise have any knowledge regarding the claim which may be useful in the employer's defense.  All subpoenas served should be reviewed to make sure that they have been served in the proper manner.  If a witness has not been properly placed under subpoena and a subpoena is required for that witness' attendance at the hearing, the witness should be properly served pursuant to Board rules.

In order to ensure the employer/insurer is prepared for the hearing, the file material should be reviewed to confirm the exact issues to be heard (i.e., all issues, change in condition for the better/worse, medical benefits, assessment of attorney's fees/penalties, failure to accept suitable employment, failure to cooperate with medical treatment, failure to cooperate with rehabilitation, etc.).  Close attention should be paid to any and all Board Form WC-14s which may have been filed with the Board with respect to the issues to be heard.  The file should also be reviewed regarding any correspondence with the State Board and/or Administrative Law Judge with respect to hearing issues.  Once the file has been reviewed, opposing counsel should be contacted to confirm the exact issues to be addressed at the hearing.

Prior to the hearing, opposing counsel should also be contacted with respect to what, if any, issues can be stipulated to prior to the hearing in order to avoid any unnecessary delays.  Some issues that may or may not be able to be stipulated to are as follows:

(1)  The employer is subject to the workers' compensation laws of Georgia;

(2)  Venue is proper in the county where the hearing is being held;

(3)  The employer received proper notice of the accident;

(4)  The claimant was an employee of the employer on the date of accident;

(5)  The employee's average weekly wage.  If the average weekly wage cannot be stipulated to by the parties, the employer should have documentation, as outlined above, to prove their contention with respect to the average weekly wage issue; and

(6)  That the employee was involved in an accident; however, the employer may dispute disability, extent/​reasonableness/necessity of medical treatment, accident did not arise out of and in the course and scope of employment, etc.

Any medical testimony which is going to be used at the hearing should also be prepared at this time.  While medical providers can appear at workers' compensation hearings to give live testimony, their testimony is normally submitted into evidence via medical records or depositions which were taken prior to the hearing.  If a medical provider is going to appear live at the hearing, direct and/or cross-examination of this witness should be prepared as outlined above.  If medical testimony is going to be submitted via deposition, opposing counsel should be contacted to confirm or stipulate that the deposition is going to be submitted into evidence.

Finally, prior to the hearing, the employer should prepare all exhibits which are going to be submitted into evidence at the hearing.  The original and two copies of all exhibits should be made prior to the hearing.  Prior to the beginning of the hearing, the original exhibits should be presented to the court reporter transcribing the hearing so that they can be marked.  Copies of the original exhibits should be presented to opposing counsel prior to the hearing so that an attempt can be made to resolve any objections which opposing counsel may have to any or all of the exhibits.  Prior to tendering exhibits into evidence, an adequate foundation must be established via witness testimony or stipulation.

B.  SETTLEMENT VALUE AND NEGOTIATIONS
There are several factors to consider: exposure for indemnity benefits and medical expense; whether the case is in a penalty status; an estimate of the percentage chance  the claimant will be successful (strength of defense); collateral sources and off-sets for benefits paid under other systems; and, subrogation.  This section provides a framework for identifying and applying these various factors. The analysis is broken into two general kinds of cases:  (1) a new ("all issues") claim with an uncertain defense or large exposure; (2) the ongoing, accepted claim in which a "close-out" settlement is contemplated.

(1) Establishing the Value of a New, Controverted Claim
(a) Indemnity
(1)  Determine average weekly wage, compensation rate and applicable benefit period.

The Claimant's compensation rate depends on his earnings and on the maximum weekly benefit applicable to his date of accident. The maximum benefit period and availability of caps also varies depending on the date of accident. Once these general guidelines are known, there are several factors which affect the likely duration of the period of disability: the severity of the injury; the status of the medical treatment; the nature of the work restrictions imposed by the doctor; the age, education, work history, transferable skills of the Claimant; the geographic location of the Claimant's home; and, the availability of work in the area. 

(2) Temporary total disability benefits:
 Determine whether there has been any return to work or release to return to work and whether such work is available. Determine whether any caps are available.  For injuries occurring prior to July 1, 1992, TTD is "life time."  That is, as long as the employee is unable because of his injury to return to work, he can receive benefits. There is no cap.  After July 1, 1992 there may be some "caps" on temporary benefits, as follows:

(i) TTD 400 week cap:
For injuries occurring after July 1, 1992, there is a cap of 400 weeks where the injury is not "catastrophic."  O.C.G.A. § 34-9-261.  The definition of catastrophic injury is provided in O.C.G.A. § 34-9-200.1(g).  In order to be "catastrophic", the injury must involve a spinal cord injury with severe paralysis, amputation, a severe brain or closed head injury, second or third degree burns over 25% of the body, total or industrial blindness.  These conditions appear to be truly "catastrophic"; however, there is a "catch all" which corresponds to the employee's status for Social Security Disability benefits.  O.C.G.A. § 34-9-200.1(g)(6).  Because the Social Security definition takes into account such things as the age and educational background of the employee, an employee can be entitled to Social Security disability or SSI benefits in the absence of a "severe" injury.  In this fashion, an injury which is not severe may become "catastrophic" so as to avoid the 400-week cap. 

(ii) Light duty Release, 52/78 week cap on TTD:  

For injuries occurring after July 1, 1992, where the injury is not catastrophic and where the employee has been released to return to light duty work for 52 consecutive weeks, temporary total can be stopped and converted to temporary partial.  The period is measured from date of the doctor's release to return to light duty, if the WC-104 was filed within 60 days. After 52 consecutive weeks have passed, convert to Temporary Partial Rate, for a maximum of 350 weeks -- measured from the date of the injury.  Where the employee has been simultaneously receiving TTD while capable of light duty for 78 aggregate weeks, temporary total can be unilaterally stopped and converted to temporary partial.
(3) Temporary Partial Disability Benefits:
Where the employee has returned to work at a wage less than the pre-injury AWW and the difference in earnings is proximately caused by the injury, he is entitled to Temporary Partial Disability (TPD). O.C.G.A. §34-9-262.


Temporary partial is the difference between the wages earned before the injury and the wages earned upon return to work.  Computation of average weekly wage after injury is controlled by Board Rule 262. Calculate by multiplying .666 x the difference between the average weekly on the date of injury and the actual earnings of the employee each week thereafter.  The calculation may be done each week or on 13 week intervals, subject to the statutory maximum temporary partial benefit.  Temporary partial disability benefits are payable only while there is a loss of income due to the injury and for a maximum of 350 weeks, measured from the date of the injury.  O.C.G.A. § 34-9-262.



(b)  Permanent partial disability benefits
Assuming there has been a rating assigned, that rating must be multiplied against the maximum number of weeks assigned to the injured member (or body of the whole for injuries to the trunk or head). See the list of members and the number of weeks assigned for a 100% loss of those members found at O.C.G.A. § 34-9-263.

 
(c) Medical
What is the injury?  What treatment has been recommended?  What does your experience tell you the likely medical costs will be?  Is the treatment which has been rendered to date authorized or can it be found to be compensable? There are two overriding issues affecting the medical exposure: 



(1) Was the panel of physicians posted?


(2)
Can the claimant choose another doctor? Has the claimant exercised his "one free change?" Are there grounds on which he can obtain an order changing physicians?

(d) Compute the exposure
After the compensation rate has been determined, the facts of the claim and defense are known and it has been determined whether any limitations or "caps" will apply, determine the accrued benefits and a range of the future benefits which may be available. 

(e) Estimate percentage chance of compensability
Here, the facts of the claim, who has the burden of proof, the elements of the claim, the elements of any defense which may be available to the defendant, the reputations of the medical providers and the leanings of any judge to whom the case may have been assigned are all factors which need to be considered in determining the percentage chance the claim will be found to be compensable.  Obviously, this is not an exact computation and will, at best, produce a range. 

(f) Establish settlement value
A rough "value" is obtained by multiplying the estimate of the accrued and future exposure times the percentage chance the claim will be found compensable.  For example, total indemnity exposure of $4,000 and total medical exposure of $5,000 produces total exposure of $9,000 times a 25% chance the claim will be found compensable, produces a settlement value of $2,250.  

This rough computation produces a "value" which is adjusted by various factors:  whether the employee feels this is sufficient compensation, whether the future medical picture is reasonably predictable, whether the employer is concerned about opening the "flood gates" if one case is settled on an "economic" basis, etc.  All these and other subjective factors are used to enhance or reduce the mathematical computations to arrive at a number.

(g) Collateral Sources & Offsets
Workers' Compensation is thought of as "primary" and thus not subject to offset.  This premise is being eroded.  Also, it was previously the practice to consider some collateral source as a payor in the event a workers' compensation case were settled, ERISA and other liens, agreements to reimburse group carriers and other such limitations on collateral sources are becoming more common.
(1) Offset for wage benefits paid during disability
Where the employer has continued the employee's salary or wages during disability and the employee subsequently obtains workers' compensation benefits for the same period, the amount of wages or salary paid "shall be credited against any payments of weekly benefits due."  O.C.G.A. § 34-9-243(a).  Note that the amount of the credit cannot exceed the aggregate amount of weekly benefits due.  The workers' compensation benefit is less than the employee's full salary.  If the employer paid full salary, the aggregate amount of salary paid will exceed the aggregate amount of workers' compensation due and the employer will, therefore, not be entitled to a full credit.

(2) Offset for unemployment benefits paid during disability
Effective July 1, 1996, O.C.G.A. § 34-9-243(a) allows credit for unemployment benefits paid during disability.

(3) Group disability benefits
Where the employee has received group disability coverage and subsequently files a claim for workers' compensation benefits for the same period, then the employer and its group disability carrier have an option.  Either a credit may be taken against workers' compensation benefits or the group disability carrier can intervene and seek reimbursement:
(i) Credit for disability benefits paid

The employer's obligation to pay temporary total or temporary partial benefits "shall be reduced" by the "employer-funded portion" of payments received by the employee pursuant to a disability plan, wage continuation plan or from a disability insurance policy established or maintained by the employer.   O.C.G.A. § 34-9-243(b).  Where the employer has paid the full premium, the employer is entitled to a full credit.  Where the employee and the employer have shared in the premium, the credit "shall be based upon the ratio of the employer's contributions to the total contributions to such plan or policy."  O.C.G.A. § 34-9-243(b).  There is no credit allowed for permanent partial disability benefits.  O.C.G.A. § 34-9-243(c).  The employer may take this credit unilaterally by following  Board Rule 243 and by filing Board Form 243. 

(ii) Reimbursement of disability carrier
Where the employee has received group disability benefits and subsequently files a claim for workers' compensation benefits for the same condition, the group disability company may intervene in the workers' compensation case.  O.C.G.A. § 34-9-244(a).  If the employee's claim for workers' compensation benefits is found to be compensable, then the Board shall be authorized to order the employer/insurer to repay the group carrier for the funds it has expended.  O.C.G.A. § 34-9-244(b).  The provisions of Board Rule 244 should be followed and a Board Form 244 should be filed.  


(iii) Collateral sources of medical benefits / intervention
When the employee has received payment for medical treatment from a group insurance carrier, or other health care provider who covers the cost of medical treatment, and the employee then seeks workers' compensation benefits for the same injury, the group insurance carrier or other health care provider may intervene in the workers' compensation case to seek reimbursement for benefits paid.  O.C.G.A. § 34-9-206.  If the employee's claim for workers' compensation benefits is found to be compensable, then the Board is authorized to order the employer or the employer's workers' compensation insurer to reimburse the group insurance company.  O.C.G.A. § 34-9-206(b).


(iv) Subrogation
If the employee was injured in an accident which gives rise to a claim of negligence or products liability against a third-party, then the existence of the employer/insurer's lien on the employee's recovery should be considered when evaluating settlement of the employee's workers' compensation claim. The employer/insurer may reserve their claim of lien and await disposition of the claim against the third party or waiver of the lien may be used as all or part of the consideration for settlement of the employee's claim.  In the Stipulation submitted to the Board, the employer recites its subrogation claim and the waiver of that claim as consideration for the agreement of the employee to settle his claim for workers' compensation benefits.

(h) Negotiating settlement terms
(1) No-Liability vs. Compromise Stipulation

(2) Social Security offset

(3) Resignation and other releases

(4) Accrued medical expense

(5) Future medical expense

(6) Subrogation "swap"

(2) Establishing the Value of an Accepted Claim
(a) Indemnity - temporary or long-term?
Where the claim has been accepted, the first step in valuation is to determine  the indemnity exposure. If the injury is still healing and it appears the employee will be able to return to work after the "healing period," then the value depends on how long the doctor estimates healing will take, whether the employee wants to return to work and whether the employer wants him back.  These periods are very subjective.

Where it appears the employee will be given a light-duty release, then the 52/78 week cap may be applicable.  Where the injury is severe and permanent and the likelihood of return to work is slight, the next issue is whether the indemnity is capped or "lifetime." See the discussion of the applicability and mechanics of the caps in the discussion of the "all issues" case, above.

Assume the evidence shows a prolonged disability from an injury occurring after July 1, 1994 and that the injury is not "catastrophic."  The claim will be subject to the 400 week maximum, measured from the date of the accident. Example: Assume 104 weeks have been paid, leaving 296 weeks in the 400 week maximum. The payout would be $74,000. Because those benefits would be paid over time, they should be reduced to present value if a lump sum settlement is contemplated.

296 x $250 = $74,000

PV at 7% =   $61,001
PV at 9% =   $57,868
 (2) Lifetime benefits:
Assuming there are no caps and that no suitable employment can be found for the employee, the exposure is for payment of the TTD rate for the balance of the employee's lifetime. If settlement is contemplated, consult the mortality table. Assume the employee is 57 years old, the Commissioners Standard 1958 Mortality Table

indicates the employee will live another 18.23 years. The total payout would be 

$237,000:

18.23 x 52 weeks = 948 weeks

948 weeks x TTD rate of $250.00/wk = $237,000

PV at 7% = $133,835

PV at 9% = $116,407

If an employee is receiving Social Security Disability benefits, there may be an advantage to settling the workers' compensation claim. In certain cases, the amount of the employee's monthly Social Security check is reduced by the amount of workers' compensation benefits.  If the " Social Security Formula
" is included in the settlement Stipulation approved by the State Board of Workers' Compensation, then the employee will have a lump sum of cash and his monthly Social Security check may actually go up! The following example illustrates the off-set and the increased Social Security benefit after settlement of the workers' compensation claim.

Pre-injury AWW of $500

WC  TTD rate $250

Social Security Disability, 42 U.S.C. 424(a), 

WC and SS cannot exceed 80% of ACE (average current earnings)

Assume ACE of $2,150 ($500 x 4.3 wks), cap is $2,150 x 80%= $1,720

Monthly WC is $250 x 4.3 wks = $1,075

Monthly Social Security Disability, assumed to be $960

Cap

$1,720

Less WC 
 1,075
Max SSDBI
$  645
Settle WC and commute settlement over employee's lifetime:

Settle WC for 

$45,000

25% attorney fee = 

 11,250
Employee's portion =        $33,750

Age 47, life expectancy =   26.11 yrs / 1,358 wks

$33,750 divided by 1,358 =   $24.85 wk

After the commutation, the employee will be entitled to receive the full SSDBI assumed above, $960/mo. rather than the offset amount of $645/mo.  This is true because the total of the commuted WC benefit of $107/mo. plus the full assumed SSDBI ($960.00) = $1,067 and  does not exceed the maximum of  80% of the ACE, i.e,, $1,720.

The advantage is that the employee's monthly Social Security Disability Income Benefit will go up $315.00 and he has a "nest egg" of $33,750.


(b)  Medical
Predict future medical expense

(c)  Compute exposure
(d)  Estimate percentage chance of reducing exposure
(e)  Establish reasonable settlement value
The formula will often produce a number which is not realistic.  The foundation of any settlement is the willingness of the parties to participate in negotiations and to take or pay a "reasonable" amount to close the case.  When the settlement value is high, most insurers consider the value of keeping the money rather than paying a large lump-sum to the employee.  If the case is not settled, the insurer only has to pay a weekly benefit and medical expense.  They can keep the money and continue to obtain  a  return on their investment.  Due to these factors, insurers will probably agree to pay only 75 to 80% of the "present value" of the indemnity benefit.  There is substantial resistance to paying large sums of money to "buy" the value of future medical expenses.  Again, it often makes more economic sense to hold the money.   Establishing the "settlement" value of a claim must take these factors into consideration.

  
(f) Collateral sources and subrogation
See the discussion of off-sets and collateral sources in the discussion of valuing the "all issues" case in the preceding section. Most of these issues should have been resolved; however, a review of that discussion may point out issues. Special consideration should be given to subrogation issues when evaluating an accepted case for settlement.

(g) Negotiating settlement terms
(1) Social Security offset

(2) Resignation

(3) Accrued medical expense

(4) Future medical expense

(5) "Subrogation swap"

(6) Structured Settlements

(3) Mediation
The Board provides mediation for selected cases.  Most change of physician and medical issue cases are submitted to mediation.  Settlement is an appropriate topic for Board mediation where both parties agree.  Even where the mediation has been scheduled for some specific topic, such as: change of physicians, coverage of a particular medical service or suitable employment, bringing the parties together to resolve the specific issue can lead to settlement discussions.  The Board encourages the parties to use private mediators for settlement in which the parties prefer "private" mediation.
C.       RELATING TO YOUR ADMINISTRATIVE LAW JUDGE

To state the obvious, each Administrative Law Judge (ALJ) has his or her own particular likes and dislikes with regard to how a hearing is conducted.  Some ALJs prefer a more “formal” litigation style than others.  However, every ALJ prefers short hearings.  In this regard, counsel for employer/insurer must reduce the number of witnesses to only those absolutely required.  Moreover, the examinations of each witness should not include unnecessary or repetitive questioning.  

Above all, every ALJ requires each attorney to be completely prepared at the call of the case.  At least three days before the hearing, the opposing attorneys should confer about pre-trial stipulations, issues in dispute and anticipated evidentiary problems.  At the beginning of the hearing, the Administrative Law Judge will have an informal conference with the attorneys to review the issues in dispute and the pre-trial stipulations.  If the attorneys have not already exchanged exhibits, narrowed the issues, and resolved as many evidentiary disputes as possible, the ALJ will not be pleased.  

Defense counsel should be extremely wary of litigating a claim without a reasonable chance of winning.  Not only will the employer/insurer be subject to assessed attorney’s fees for an “unreasonable defense”, the ALJ’s opinion of defense counsel, and his/her client may be tainted -- negatively affecting future hearings.

Although most workers’ compensation attorneys are extremely familiar, and often friendly, with ALJs, standard courtroom decorum should be observed at all time.  No breach of the judge’s authority to run the courtroom should occur.  
D.       SETTLEMENT DOCUMENTS

If a workers’ compensation claim is settled, the parties may reach a “no-liability” settlement or a “liability” settlement.  Generally, most claims are resolved through a liability (or compromise) settlement.  In a compromise settlement, the contentions of each party are specifically outlined.  In a no-liability settlement, the claimant agrees he is not entitled to workers’ compensation benefits in return for an unspecified amount of money.
In addition to the “standard” language contained in the settlement documents, the parties may need to include specific language covering:

*
Social Security offset;

*
Child support arrearage;

*
Authorization/payment of specific prior medical treatment;

*
Scope of any “future” medical treatment;

*
Employee’s resignation;

*
Release of any other potential claims by employee;

*
Involvement of the Subsequent Injury Trust Fund; 

*
Lien by employee’s prior attorney;

*
Use of an annuity;

*
Resolution of subrogation lien.

Although the parties may have verbally agreed to a settlement and, in fact, have executed the necessary settlement documents, the claim is not officially “settled” until the documents are formally approved by the State Board of Workers’ Compensation.  Once a settlement is formally approved by the State Board of Workers’ Compensation, the employer/insurer must make the necessary payment within 20 days in order to avoid the mandatory 20% late-payment penalty.
V.
THE HEARING FROM DEFENSE ATTORNEY’S PERSPECTIVE

A.
Preparing the Employer and/or Employer’s Representative
Obviously, defense counsel should have prepared for the direct and cross examinations of all witnesses at least one week before the hearing.  Generally, it is advisable for defense counsel to review the anticipated questions with the employer witnesses at least several days before the hearing.  Defense counsel should also specifically instruct each employer witness as to what, if any, documents they must bring to the hearing.  

On the day of the hearing, it is beneficial to bring the employer witnesses to the actually courtroom before the start of the case.  Defense counsel should familiarize the employer witnesses with the courtroom procedure and the witness stand.  The employer witnesses should also be reminded (again) of the general guidelines for effective testimony:  only answering the question which is asked, not arguing with claimant’s attorney or the Judge, wearing appropriate attire, etc.  

VI.
APPEALS – LOOK BEFORE YOU LEAP

FROM THE EMPLOYER’S PERSECTIVE

A.
Petition for Reconsideration
An Administrative Law Judge (ALJ) who has issued an award may, either on his or her own motion or on the motion of a party to the case, at any time prior to that decision becoming final, issue an amended award to “correct apparent errors or omissions.”  An ALJ”s decision becomes final once the time for appeal of same (twenty (20) days from the date of the award) has expired.  Once the time for appeal has expired, the ALJ has no authority to reconsider, much less modify, the award.

It is important to note that a Motion for Reconsideration which seeks to have an ALJ correct apparent errors or omissions within an award does not itself in any way extend the 20 day time period for filing an award.  However, if the ALJ issues a new award pursuant to the Motion for Reconsideration, the 20 day time period begins to run from the date of the revised award.  It is also important to remember that the ALJ does not have the authority to vacate an award and re-open the case for a de novo hearing.  Instead, the ALJ simply has the authority to amend an award to correct mistakes.  

B.
Appeal to the Appellate Division of the State Board of Workers' Compensation 

Pursuant to O.C.G.A. § 34-9-103, any party dissatisfied with a decision of an ALJ must file its Application for Review to the Appellate Division of the State Board of Workers' Compensation within twenty (20) days of the ALJ’s award.  The Appellee may institute a cross appeal by filing notice thereof within thirty (30) days of the notice of the award.  When no party to a case files an appeal to the Appellate Division within the required time period, the award of the ALJ becomes final.  The provision requiring that a party file a timely appeal is jurisdictional and therefore cannot be waived.  Dempsey v. Chevrolet Div., Gen. Motors Corp., 102 Ga. App. 408, 116 S.E.2d 509 (1960).  

A party appealing an ALJ’s decision to the Appellate Division need not file a formal pleading, but instead need only file a written statement reflecting an application for the Appellate Division’s review.  The State Board requires the Appellant to submit an Enumeration of Errors allegedly made by the ALJ.  If the Appellant fails to file the specific Enumeration of Errors, the appeal may be dismissed.  

Unless a specific request for oral argument is made, no formal hearing will be scheduled before the Appellate Division.  Either the Appellant or the Appellee may request an oral argument.  

The Appellant has twenty (20) days from the date shown on the Certificate of Service of the Application for Review to file a brief with the Appellate Division.  The opposing parties then have 20 days from the date of that Certificate of Service within which to file reply briefs.  

Prior to July 1, 1994, the Appellate Division conducted a de novo review of each case which was appealed.  However, effective July 1, 1994, the Georgia Workers’ Compensation Act provides that an ALJ”s Findings of Fact must be accepted by the Appellate Division where those findings are supported by a “preponderance of competent and credible evidence contained within the records.”  A preponderance of evidence is defined in Georgia law as the superior weight of evidence, or where the evidence shows that a certain fact is more likely true than not.  O.C.G.A. § 24-1-1(5); Ladson Motor Co. v. Croft, 212 Ga. 275, 92 S.E.2d 103 (1956).

C. Appeals to Superior Court and Court of Appeals

An appeal from a decision of the Appellate Division of the State Board may be

made to the Superior Court in the county where the injury occurred.  O.C.G.A. § 34-9-105.  Only a final award, order, judgment, or decision from the State Board is subject to appeal to the Superior Court.  The Workers' Compensation Act makes no provision for an appeal to the Superior Court from a decision other than a decision granting or denying compensation.  Fascher Painting and Decorating Co. v. Bordelon, 204 Ga. App. 196, 419 S.E.2d 82 (1992).  The Superior Court is authorized only to affirm, reverse, or under certain unique circumstances, remand the case to the State Board for further hearing.  The Superior Court does not have the authority to set aside the Board’s award and reinstate the award of the ALJ.  Furthermore, the Superior Court is not authorized to rule on an issue raised for the first time in the Superior Court.  Craig v. Red Lobster Restaurant, 214 Ga. App. 829, 449 S.E.2d 307 (1994).  


Most importantly, the appeals to the Superior Court are governed by the “any evidence” rule, which provides that the Findings of Fact made by the Board within its power and in the absence of fraud are conclusive and binding upon the Appellate Courts if there is “any evidence” to support them.”  Eastern Airlines, Inc. v. Moss, 197 GA. App. 61, 397 S.E.2d 445 (1990).  


An appeal from a Superior Court decision to the Court of Appeals is discretionary.  O.C.G.A. § 5-6-35.  From a practical standpoint, the Court of Appeals only accepts a few Applications for Discretionary Appeal in workers' compensation cases.  Generally, the Court of Appeals will only agree to review a workers' compensation case if the Superior Court made a clear error or if the underlying issue involves a fundamental aspect of workers' compensation law and requires clarification.

D. Appeal to the Supreme Court
Any party dissatisfied with the decision of the Court of Appeals has ten (10) days

after that decision (or ten days after an order denying a Motion for Reconsideration) to file a Notice of its Intention to Petition for a Writ of Certiorari with the Clerk of the Court of Appeals.  The Notice of Intention to Petition for a Writ of Certiorari must be filed in the Georgia Court of Appeals simultaneously with the filing of the Petition in the Supreme Court of Georgia.


Where an Application for Writ of Certiorari has been granted, a Notice of Appeal must be filed.  As with the Court of Appeals, the Supreme Court of Georgia is also subject to the same “any evidence” standard of review in workers' compensation claims.  
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